
From: Mayo, Kathleen
To: Johnson, Aaron; Elkins, Timothy; Bennett, Micah
Subject: FW: MPCA proposed changes to beneficial use Class 3 and 4 water quality standards
Date: Thursday, September 17, 2020 1:55:51 PM
Attachments: GP cmts re MPCA class 3 4 stds 9_4_2020.pdf

Just an FYI…..
Passing along some comments from Grand Portage.  If there are others that have worked with the
Tribe and might be interested in these comments, feel free to forward. 
 
Kathleen Mayo
U.S. EPA Region 5
Water Quality Standards Program, WW-16J
77 W. Jackson Blvd.
Chicago, IL 60604
 
Phone: 312-353-5592 (office hrs. 8:30-5:00)
 

From: Margaret Watkins <mwatkins@grandportage.com> 
Sent: Thursday, September 17, 2020 12:58 PM
To: Walts, Alan <walts.alan@epa.gov>; Wester, Barbara <wester.barbara@epa.gov>; Fong, Tera
<Fong.Tera@epa.gov>; Pfeifer, David <pfeifer.david@epa.gov>; Mayo, Kathleen
<mayo.kathleen@epa.gov>; Harmon, Darrel <Harmon.Darrel@epa.gov>
Cc: April McCormick <aprilm@grandportage.com>; Bill Myers <billm@grandportage.com>; Bobby
Deschampe <robertdeschampe@grandportage.com>; John Morrin <jmorrin@grandportage.com>;
Marie Spry <mariespry@grandportage.com>
Subject: MPCA proposed changes to beneficial use Class 3 and 4 water quality standards
 
All:
 
Please find attached comments from Grand Portage to the MPCA regarding the agency’s proposed
changes to beneficial use class 3 and 4 water quality standards.
 
 
Sincerely,
 
Margaret Watkins
Grand Portage Water Quality Specialist
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Catherine Neuschler 


Minnesota Pollution Control Agency  


520 Lafayette Road. North  


St. Paul, MN, 55155-4194  


Neuschler, Catherine (MPCA) catherine.neuschler@state.mn.us 


 


 


 


Re:  Planned amendments to MN Water Quality Standards Use Classifications 3 and 4 
 
 
September 4, 2020 
 


 


Dear Ms. Neuschler: 


 


The Grand Portage Band of Chippewa (the “Band”) hereby submits these comments in connection with the 


Minnesota Pollution Control Agency (“MPCA”) planned amendments to MN Water Quality Standards Use 


Classifications 3 and 4, Minnesota Rules, chapter 7050 and7053.  The Band is a federally recognized Indian 


tribe, and a sovereign member Band of the Minnesota Chippewa Tribe (“MCT”).  Grand Portage,  along with 


other MCT-member Bands, the Fond du Lac Band of Lake Superior Chippewa and the Bois Forte Band of 


Chippewa, retain hunting, fishing, and other usufructuary rights that extend throughout the entire northeast 


portion of the state of Minnesota under the 1854 Treaty of LaPointe1 (the “Ceded Territory”).  In the Ceded 


Territory, all the Bands have property rights, and therefore have a legal interest in protecting natural 


resources.  At the earliest opportunity, to demonstrate respect for the unique legal relationship with tribes, 


 
1 Treaty with the Chippewa, 1854, 10 Stat. 1109, in Charles J. Kappler, ed., Indian Affairs: Laws and Treaties, Vol. II (Washington: 


Government Printing Office, 1904), available on-line at http://digital.library.okstate.edu/kappler/Vol2/treaties/chi0648.htm 


 


Grand Portage Band of Lake Superior Chippewa  


Environmental Department 


P.O. Box 428, Grand Portage, MN  55605 


 



mailto:catherine.neuschler@state.mn.us

http://digital.library.okstate.edu/kappler/Vol2/treaties/chi0648.htm
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state agencies are required to conduct meaningful consultation on matters of common interest to purposely 


achieve mutually beneficial solutions.2    


 


In the draft document “Environmental Justice and Tribal Policies”, August 2020, MPCA states that meaningful 
involvement provides an opportunity to participate in decisions, influence the regulatory agency’s decision, 
and that concerns would be considered in the decision-making process.  We suggest that Tribal policies should 
be considered separately from Environmental Justice Policies that deal with the public.  Tribes are sovereign 
governmental entities, not stakeholders.  Therefore, as co-regulators with property rights in our Ceded 
Territories, Tribal recommendations must be considered and documented more thoroughly in light of our 
unique relationship with the State. We believe that meaningful coordination and consultation means “at a 
minimum, an agency should:  


1. Inform the tribe of all relevant facts, and do so as early in the process as possible.  
2. Give the tribe sufficient time to consider the situation, and provide the tribe with technical 
assistance and data, if the tribe requests it.  
3. Maintain a dialogue with the tribe. Address the tribe's concerns in a timely manner, and keep 
the tribe informed of developments. Consider alternatives. Act in good faith, and be open to 
looking at things from the tribe's perspective.  
4. Document the consultation process. Send letters after phone calls or meetings documenting 
the status of the situation, and request responses and comments.  
5. Accept the tribe's recommendation unless compelling reasons require otherwise.”3 


 


All Class 4 Criteria Apply to Wild Rice Waters 


Wild rice is a beneficial use relegated to Class 4 under (Minnesota’s agricultural use classification) in spite of 
the fact that   Minnesota tribes have consistently and unanimously recommended to the MPCA, during 
multiple consultation sessions specifically focusing on wild rice water quality standards, that natural wild rice 
stands (manoomin) should be classified under Minnesota’s Class 2 waters (aquatic life uses).4  Irrigation is 
defined as “…to supply (dry land) with water by means of ditches, pipes, or streams”5, it is simply incorrect to 
infer that the natural hydrology required to grow manoomin is “irrigation”.  In fact, many waters containing 
manoomin have been lost to past irrigation practices, including ditching.  However, MPCA has refused to move 
wild rice from the Class 4 beneficial use category.  Therefore, all of the criteria within Class 4 standards apply 
to wild rice.  One additional standard within that beneficial use category applies only to wild rice, and that is 
the criterion for sulfate not to exceed 10 milligrams per liter.   
 
There is nothing in this draft proposal, or MPCA’s previous proposals, that demonstrate wild rice will be 


protected by allowing higher concentrations of salty parameters for Class 4 beneficial uses.  In fact, this issue is 


ignored entirely by stating that “[T]he current Class 4A irrigation water quality standards are conservatively 


 
2 Executive Order 19-24, Governor Tim Walz. 
3 The FederaL-Tribal Trust Relationship: Its Origin, Nature, and Scope, S. Pevar, 2009. 
4 Grand Portage has noted that it may be appropriate to identify paddy rice in Class 4 because—unlike natural wild rice stands as a 
whole—paddy rice is a true cultivated agricultural product.  
5 Webster’s II New College Dictionary (ISBN 0-395-70869-9) 1999. Houghton Mifflin Co. 
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protective of irrigation in areas with arid climate and salinized soils like the central valley of California.  Thus, 


they are overly protective of the most sensitive irrigation conditions in Minnesota…”6  


 
MPCA states that the agency “does not expect the proposed rule change to have negative environmental 
consequences.”7   By adding components of duration and frequency to the standards; new numeric standards 
for sulfate and nitrate plus nitrite, replacing a salinity standard with a new total dissolved solids standard; and 
retaining pH criteria will maintain the protection of livestock and wildlife use class beneficial uses.8  
Unfortunately, it appears that the agency has not looked at whether the proposal will be protective of wild 
rice beneficial uses, in spite of the fact that the MPCA has insisted on leaving wild rice in agricultural uses.  
Certainly, water appropriations are made for paddy rice operations.  Therefore, the agency has not collected 
enough data, or done it’s due-diligence to determine if the new proposal will adversely impact agricultural 
beneficial uses other than livestock by allowing major increases in the concentration of pollutants.  Further, 
this proposal would allow backsliding that is not authorized under the Clean Water Act.  Implementing rules 
for the CWA provide: 
 


“States must adopt those water quality criteria that protect the designated use. Such 


criteria must be based on sound scientific rationale and must contain sufficient 


parameters or constituents to protect the designated use. For waters with multiple use 


designations, the criteria shall support the most sensitive use.”9   


 


MPCA is well aware of the adverse impacts to aquatic life from salty discharges.10  Changes to the Class 3 and 


Class 4 designated uses are only permissible if the new standard “shall be such as to protect the public health 


or welfare, enhance the quality of water and serve the purposes of the Clean Water Act.”11  Limits in state-


issued permits must control “all pollutants or pollutant parameters. . .[which] are or may be discharged at a 


level which will cause, have the reasonable potential to cause, or contribute to an excursion above any State 


water quality standard, including State narrative criteria for water quality.”12  In addition to the CWA, 


Minnesota antidegradation rules require that changes to WQS must safeguard the level of water quality 


necessary to protect aquatic life existing uses.13  Therefore, to comply with the CWA and Minnesota Rules, 


MPCA must demonstrate that the planned amendments to Class 3 and 4 will not negatively impact existing 


uses, including wild rice.  Until there is a demonstration that this proposal is protective of wild rice (the most 


sensitive use under Class 4), it cannot move forward.    


 


 
6 Environmental Justice and Tribal Policies, MPCA draft, August 2020. 
7 Id. 
8 Id. 
9 40 CFR § 131.11(a)(1) 
10 Triennial Standards Review and Water Quality Standards Workplan Development Water Quality Standards Review and 
Development. MPCA memo, April 10, 2018.  https://www.pca.state.mn.us/sites/default/files/p-ac18-04b.pdf   
11 33 U.S.C. §1313(c). 
12 40 C.F.R.§122.44(d)(1)(i). 
13 Minn R. 7050.0250(A)  



https://www.pca.state.mn.us/sites/default/files/p-ac18-04b.pdf

https://www.revisor.mn.gov/rules/7050.0250
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The Band has federally approved comprehensive water quality standards (“WQS”) with delegated water 


quality regulatory authority under §303(c) and §401of the Clean Water Act (“CWA”).   Our WQS are applicable 


to the waters of the reservation.    40 CFR 131.10(b)requires that “In designating uses of a water body and the 


appropriate criteria for those uses, the State shall take into consideration the water quality standards of 


downstream waters and shall ensure that its water quality standards provide for the attainment and 


maintenance of the water quality standards of downstream waters.”  Both Grand Portage and Fond du Lac 


waters would be adversely impacted by the planned amendments to Use Classifications 3 and 4 because 


MPCA does not intend to add numeric criteria to protect aquatic life uses from the adverse effects of 


bicarbonates, total dissolved salts, specific conductance or sulfate.  Previously, MPCA’s justification stated 


that:   


 


“The best approach to aquatic life protection is for MPCA to continue to obtain the best 
field data on the relevant parameters, and to work with EPA Region 5 to complete 
needed toxicity tests and develop the basis for future aquatic life toxicity-based 
standards. Therefore, the MPCA will not address the aquatic life impacts of the Class 3 
and 4 standards within this rulemaking. Protection of aquatic life from ionic parameters 
is better left to its own rulemaking package to be completed at a later date.”14 


 


While providing that justification, MPCA confessed that they were aware of peer-reviewed academic literature 
that concludes aquatic life impacts are caused by that the pollutants that would be removed from Classes 3 
and 4.15    
 


“…MPCA recognizes that while the standards were not specifically developed for this 
purpose, the Class 3 and Class 4 standards have been viewed as providing aquatic life 
protections – particularly in the form of a numeric value that backstops Minnesota’s 
narrative aquatic life standard. The EPA has made a related comment concerning the 
need to ensure protection of aquatic life.” 16  


 
In an attempt to diminish the significance of the known impacts to aquatic life if the planned amendments 
move forward, the Technical Support Document (“TSD”) provides that the agency does “not expect significant 
increases in ionic pollutants or specific conductance relative to existing conditions, because of the plans to 
develop detailed implementation procedures for the considered narrative standards.”17  We reiterate a 
contradiction found in a recently released MPCA fact sheet that states: 
 


“[D]ata show that salt concentrations are continuing to increase in both surface waters 
and groundwater across the state… Once in the water, chloride becomes a permanent 
pollutant and continues to accumulate in the environment over time. The only known 


 
14 MPCA Class 3 and 4 Water Quality Standards Revision Technical Support Document, January, 2019. p. 8 
15 Id.  
16 Triennial Standards Review and Water Quality Standards Workplan Development Water Quality Standards Review and 
Development. MPCA memo, April 10, 2018.  https://www.pca.state.mn.us/sites/default/files/p-ac18-04b.pdf   
17 MPCA Class 3 and 4 Water Quality Standards Revision Technical Support Document, January, 2019. p. 7 
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method of removing chloride in groundwater and wastewater is through reverse 
osmosis, which can be a costly and challenging large scale treatment process. There are 
currently 47 waterbodies in Minnesota that tested above the water quality standard for 
chloride, with 39 in the metro. An additional 39 surface waters in the metro are near the 
chloride standard and many others are unknown.” 18  


 
The recent proposal from August, 2020, details a draft “Policy: Implementing the Aquatic Life Narrative 


Standard.”  Within this proposal, MPCA suggests that a “weight of evidence approach that considers three 


metrics that represent different ways of looking at the relationship between specific conductance and 


biological response.”19   It appears from the material included in the draft document that MPCA has enough 


information to simply adopt regional criteria based on criterion continuous concentration values of specific 


conductance.   


 


“{C]onductivity is well known to be correlated with anthropogenic stress, including urban development, 


agriculture, and mining activity.  The ion mixture associated with each of these disturbance categories 


may differ, but again, the generalized impact of conductivity is well documented.  Finally, conductivity is 


one of the most commonly collected water quality parameters, and the MPCA has a very large dataset 


in which both biological data and specific conductance are collected concurrently.  This large dataset 


has allowed for … calculation of regional benchmarks, as well as developing the relationship between 


aquatic life use support and conductivity.”20  


  


Based on the facts provided, we strongly recommend adoption of regionally-based specific conductance 


aquatic life criteria.        


 
According to MPCA’s preliminary cost analysis, compliance with the Class 3 and 4 water quality standards has 
the potential to cause substantial economic hardship to NPDES permittees, particularly municipal 
dischargers.21  However, MPCA has resolved this issue by developing an electronic variance application for 
excess salts specifically made for municipalities.  Further, the existing Class 3 and 4 criteria for industrial and 
agriculture uses are considered attainable because they can be achieved if technology based standards are 
imposed on point source dischargers (through sections 301(b)(1)(A and B) and 306 of the CWA) along with 
cost-effective and reasonable best management practices imposed on nonpoint source dischargers.  Relaxing 
criteria for influent while the concentrations of salts build in surface and groundwater only increases the 
financial burden for industry and municipalities when and if the Agency requires compliance with aquatic life 
water quality standards.    
 


 
18 10 Smart Salting Tips That Protect Minnesota Waters  https://www.pca.state.mn.us/news/10-smart-salting-tips-protect-


minnesota-waters 
19 Policy: Implementing the Aquatic Life Narrative Standard, MPCA draft, 2020 
20 Id. 
21 MPCA Class 3 and 4 Water Quality Standards Revision Technical Support Document, January, 2019. p. 8 



https://www.pca.state.mn.us/news/10-smart-salting-tips-protect-minnesota-waters
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In an October 2017 letter, U.S. Steel Minntac claims that MPCA has failed to meaningfully address changes in 


designated uses downstream of their tailings basin and to proceed in a timely manner with Class 3 and 4 


standards revisions.  Further insisting that “MPCA will prioritize revisions of Class 3 and 4 water quality 


standards” and use its best efforts to complete all or a significant portion of the revision by June 30, 2018.22 


U.S. Steel provides these edicts as a “path forward . . .so that we may resolve the pending litigation.”23  


 


Shortly before her retirement, MPCA Metallic Mining Sector Director Ann Foss prepared a “legacy assurance” 


memo for the assignment of the LTVSMC Tailings Basin to PolyMet Mining instructing that no water quality 


treatment or mitigation would be needed for the existing pollution that is leaking into surrounding surface 


waters.24 The memo further states that in regard to Class 3 and Class 4 standards “MPCA has made this 


rulemaking a high priority and expects to propose revisions in 2018,” and “that these standards will either 


remain unchanged or become less stringent.”25  


 
There is overwhelming evidence that MPCA has enough data to proceed with rule making for salty parameters 
to protect aquatic life.  There is also an appearance that MPCA is simply trying to appease industry by 
promoting this rulemaking before addressing the protection of aquatic life from salty discharges.  To adhere to 
the Clean Water Act, MPCA must maintain existing beneficial uses as the absolute minimum level of water 
quality.  That can only occur in this case if substantial additional analysis is completed that demonstrates the 
proposed revisions will not negatively impact wild rice.  MPCA must do this before revising the Class 3 and 4 
water quality standards.    
 
Thank you for the opportunity to comment on MPCA’s proposed rule changes to Class 3 and 4 waters. 
 
 
 
Sincerely, 
 
 
 
Margaret Watkins 
Grand Portage Water Quality Specialist 
 
 
 
 


 
22 U.S. Steel letter to S. Lotthammer, MPCA re Minntac Tailings Basin – Use Attainability Analysis and Site-Specific Standard Requests, 
Oct. 2, 2017,  pp. 1-2. 
23 Id. p. 1 
24 Ann Foss, Metallic Mining Sector Director, MPCA, Legacy Permitting/Financial Assurance for Change in Assignment  Former LTV 
Steel Mining Company (LTVSMC) Tailings Basin and Plant Site, Dec. 12, 2017. 
25 Id. p. 4. 






